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REMARKS 

Reconsideration of this application as amended is respectfully requested. 
Allowed Claims 

The Examiner's indication that claims 1-6 and 16-19 are allowed is 
acknowledged with appreciation. 

Re jected Claims 

Claim 7 has been amended to distinguish applicant's invention more 
clearly over the prior art of record, including Bazhaw (US 3,716,923) in view of Aiken et 
al (US 6,590,640) and Morsbach (US 3,618,686). 

As amended, claim 7 recites an apparatus for use in combination with an 
excavator, wherein tiie apparatus is adapted for movement via a remote control 
transmitter from the excavator. The apparatus comprises a vehicle with a motor operably 
connected to a pair of traction members driven independently from one another, and a 
first receiver operably connected to the motor to receive a signal from a remote control 
transmitter to actuate the motor. Fxorther, the apparatus has a graduated measurement 
device with a second receiver mounted thereto for receiving a signal from a laser 
transmitter and commimicating the elevation to an operator of the excavator. 

In contrast, Bazhaw discloses a manned truck 10 for transporting a target 
rod 12 from location to location. Bazhaw does not teach, let alone suggest that the 
vehicle 10 be operable via remote control. The problem solved in Bazhaw of expediting 
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the time to take surveys and to eliminate the exposure to environmental considerations is 
solved by the operator being able to drive the vehicle 10 (Col 1, lines 36-40). Therefore, 
applicant contends that there is no obvious desirability or motivation to re-engineer the 
vehiclelO for remote control operation. As such, the combination with Aiken is 
improper, and requires hindsight based on applicant's disclosure. Accordingly, applicant 
respectfully contends that the Examiner has failed to establish a prima facie case of 
obviousness. 

As such, it is respectfully submitted that claim 7 defines patentable subject 
matter and is believed to be in condition for allowance. Such action is respectfully 
requested. 

As amended, claim 8, based on indq)endent claim 7, recites the graduated 
measurement device is telescopic between retracted and extended positions via an 
actuator operably coimecting the first receiver to the measurement device in response to 
the first receiver receiving a signal from the remote control transmitter. 

In contrast, Bazhaw discloses a target rod 12 being manually deployable 
by pivotally folding sections upwardly or downwardly at a hinged joint 17. Further, to 
facilitate erecting the rod 12, a spring 29 may be attached between a flange 22 and a 
platform (Col 3, lines 27-35). To facilitate rotating the rod 12 about a vertical axis, hand 
grips 36 are also provided. The rod 12 in Bazhaw is not extendable or retractable, let 
alone via remote control operation. There is nothing in Bazhaw that teaches or suggests 
the construction as claimed by applicant. As such, applicant contends that the Examiner 
has reached an improper conclusion of obviousness through hindsight of the applicant's 
invention. 
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As such, it is respectfully submitted that claim 8 defines patentable subject 
matter and is believed to be in condition for edlowance. Such action is respectfully 
requested. 

As amended, claim 9 recites an apparatus for use with an excavator, 
wherein the apparatus is adapted for movement via a remote control transmitter. The 
apparatus comprises a vehicle with a motor operably connected to a pair of traction 
members, and a first receiver for receiving a signal from the remote control transmitter to 
actuate the motor. Further, the apparatus has a graduated measurement device movable 
telescopically between extended and retracted positions in response to the first receiver 
receiving a signal firom the remote control transmitter. A second receiver is mounted to 
the measurement device for receiving a signal firom a laser transmitter and 
communicating the elevation to an operator of the excavator. A debris member is 
mounted to the vehicle for moving debris from the excavated path to facilitate obtaining 
an accurate elevation measurement. 

Applicant contends for at least the same reasons stated above in support of 
claims 7 and 8 that claim 9, as amended, defines patentable subject matter. Applicant 
acknowledges that Studebaker (US 3,588,249) discloses a vehicle 31 having a grader 
blade 32 movable to facilitate leveling a ground surface. That said, the vehicle 31 in 
Studebaker is a grader, and does not teach or suggest a vehicle for use with an excavator, 
as claimed by applicant. As such, applicant contends that combining Studebaker with 
Bazhaw is an improper combination, in that one having ordinary skill in the art would not 
be motivated by either Bazhaw or Studebaker, alone or in combination, to make the 
inventive leap necessary to arrive at the applicant's invention. The mere fact that 
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references can be combined or modified does not render the resultant combination 
obvious unless the prior art suggests the desirability of the combination. 

As such, it is respectfully submitted that claim 9 defines patentable subject 
matter and is believed to be in condition for allowance. Such action is respectfully 
requested. 

Claim 10 is ultimately dependant upon amended base claim 9, and thus, is 
allowable for at least the same reasons. 

Claims 11 and 12 are ultimately dependant upon amended base claim 7, 
and thus, are allowable for at leeist the same reasons. 

Claim 13 has been amended to distinguish applicant's invention more 
clearly over the prior art of record, including Bazhaw (US 3,716,923) in view of Aiken et 
al (US 6,590,640) and Morsbach (US 3,618,686). 

As such, for at least the same reasons stated above for claims 7 and 8, it is 
respectfully submitted that claim 13 defines patentable subject matter and is believed to 
be in condition for allowance. Such action is respectfully requested. 

Claim 14 is believed to define patentable subject matter for at least the 
same reasons stated above for claims 7, 8 and 9. As such, it is respectfully submitted that 
claim 14 defines patentable subject matter and is believed to be in condition for 
allowance. Such action is respectfully requested. 

Claim 15 is ultimately dependant upon base claim 13, and thus, is 
allowable for at least the same reasons. 
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Based on the above, it is respectfully submitted ttiat the claims define 
patentable subject matter over all the cited references and to be in proper form for 
allowance. Such action is respectfully requested. 

If, after considering this amendment, the Examiner believes any of the 
claims are not in condition for allowance, a telephone interview with applicant's 
undersigned attomey, John Wright, is requested. The Examiner is asked to initiate this 
telephone interview so that immediate consideration can be given to any further 
amendments suggested by the Examiner or otherwise needed to place all tiie claims in a 
condition for allowance. 

The Patent Office is authorized to charge or refund any fee deficiency or 
excess to Deposit Account No. 50-0852. 



Respectfully submitted, 
Alan R. Wilcox 



By his attomey. 
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